Action Item 7
Agenda Item No.
Prea

Report to the A
Auburn City Council ﬁédn Aoproval

[/
To: Honorable Mayor and City Council Members v
From: Robert Richardson, City Manager
Andy Heath, Administrative Ser{rices Director
Date: October 10, 2011
Subject: ©~  Appeal from Result of .Election on Petition to Decertify Exclusively Recognized
Employee Organization for Office and Administrative Support Bargaining Unit

The Issue

~ Shall the City Council grant the appeal by four members of the Office and Administrative
Support Bargaining Unit of the tie vote that resulted from State Mediation and Conciliation
Service’s conduct of an election on those employees’ petition to decertify the International Union
of Operating Engineers, Local 39 as the exclusively recognized bargaining agent of this unit? If
s0, what remedy should the Council award?

Recommended Action

City management recommends the City Council grént the appeal and order a new election in
compliance with Article II, Section 6.0 (B) of the City’s Employer Employee Relations Policy,
which limits the vote to those employed by the City in the 13 positions within this bargaining
unit as of 15 days before the date set for the election. '

Discussion and Recommendation

In early August 2011, employees in the Office and Administrative Support Bargaining Unit
petitioned to decertify Local 39 as the exclusively recognized bargaining agent for the unit on the
grounds that it no longer enjoyed majority support. Pursuant to an agreement between City
management and Local 39, the State Mediation and Conciliation Service (“SMCS”) conducted a
mail-ballot election on September 19, 2011 to determine whether a majority of the employees in
the unit wish to continue to be represented by Local 39. That agreement specified that the SMCS
election supervisor had the duty to determine the eligibility of a voter prior to opening his or her
ballot. Eligibility criteria under Section 6.0(B) of the City’s Employer Employee Relations
Policy (“EERP”) included: (a) voters had to be employed in this unit during the payroll period
ending July 31, 2011; and (b) voters must still be employed on the date they cast their ballots in
the election. o

Fourteen (14) votes were cast in the election and the election supervisor for the SMCS
determined to allow Linda Bauer, a former City employee, to vote. However, Ms. Bauer had
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been laid off permanently by the City effective July 5, 2011. As such, she did not meet the
eligibility criteria to vote in the decertification election. The election agreement provides that
decisions of SMCS on eligibility to vote are binding on Local 39 and the City. However, the
petitioners and other employees in the bargaining unit were not parties to that agreement and are
not bound by it and it appears SMCS decision to allow Ms. Bauer to vote violated those
employees’ rights to determine whether and by whom to be represented in their employment
relations with the City. City management, of course, has no interest in this matter — whether and
by whom employees are represented is a question for the employees themselves to determine in a
democratic way under the Employer Employee Relations Policy.

The decertification election resulted in a seven-to-seven tie. Local 39 asserts that it cannot be
displaced as the exclusively recognized employee organization except by majority vote (and
therefore cannot be displaced by a tie vote). However, the appellants argue that only thirteen (13)
employees met the eligibility criteria on the date of the election. The appellants further assert
that 7 employees other than Ms. Bauer cast votes for “no representation,” and therefore Local 39
lacks majority support. They have provided an affidavit signed by seven employees affirming
that each voted “no”. Moreover, it can be argued that even a 7-7 tie demonstrates a lack of
majority support, as a majority of 14 is 8.

In a letter dated October 6th, attached to this report as Attachment F, Local 39 makes several
responses to the appeal. First, they allege allowing an appeal is procedurally improper because it
allows the City Council to resolve what should be a dispute internal to the bargaining unit.
However, City management staff contacted the Public Employment Relations Board (PERB),
which confirmed that it can not allow an appeal of this matter because the City’s EERP controls,
rather than PERB’s rules which apply only in the absence of local rules. If the City Council
refused to consider this appeal, no remedy would be available to City employees for what is
alleged to be an error by SMCS depriving employees of their right to determine whether to
continue to be represented by Local 39 and to continue to be subject to a duty to pay dues in
support of that organization. Moreover, the City met and conferred with Local 39 and all its
bargaining units last year when the EERP was adopted and no allegation was made at that time
that the appeal rights provided by Section 10 of Article 2 were improper. Accordingly,
management staff recommends the Council entertain the appeal.

Second, Local 39 claims that the Meyers, Milias Brown Act prevents a recognized bargaining
agent from being displaced except “by a majority vote of the employees.” This amounts to an
argument that Local 39 is legally entitled to win ties. Be that as it may, the question remains
whether one of the votes apparently cast to maintain Local 39 as the exclusive bargaining agent

- for this unit may be counted. Moreover, the City’s own rules and provisions of Meyers, Milias

Brown not cited by Local 39 require an exclusive bargaining agent to demonstrate majority
support which a tie vote does not do. In any event, it is not apparent that there was a valid tie
vote, given that 14 votes were cast in a unit with just 13 eligible voters.

Third, Local 39 claims that Ms. Bauer was properly permitted to vote because her layoff was
temporary and she remains a member of the bargaining unit. However, the layoff was not
temporary. The City has eliminated all administrative assistant positions throughout the
organization — Ms. Bauer’s was the last to go — and has no intention of reinstating those
positions. Moreover, the language of Section 6.0 of Article II states:
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Employees entitled to vote in such election shall be those persons
employed in régular permanent positions within the Appropriate
Unit during the pay period immediately prior to the date which
ended at least fifteen (15) days before the date the election
commences, including those who did not work during such
period because of illness, vacation or other authorized leaves of
absence, and who are employed by the City in the same
Appropriate Unit on the date the election commences. EERP, Art.
II, section 6.0(B) (emphasis added).

Whether or not Ms. Bauer was temporarily or permanently laid off, she did not work in the
relevant pay period for reasons other than “illness, vacation or other authorized leave of
absence.” A permanent (or temporary) layoff is not “an authorized leave of absence.” City
management concludes Ms. Bauer was ineligible to vote but that remains an issue for resolution
by the City Council after considering the testimony and other evidence submitted at the hearing.
Moreover, Ms. Bauer has applied for, and will likely receive, unemployment benefits — further
evidence that she does not view herself as “employed by the City” as the EERP requires.

Fourth, Local 39 urges the Council to disregard the affidavit provided by the appellants
demonstrating that 7 current employees voted against Local 39’s continued representation of this
~ unit because to do so violates the requirement that elections be secret. The ballot secrecy
requirement is for the benefit of employees and they can waive that right if they choose.
Accordingly, you are entitled to consider the affidavit. 'On the other hand, management staff do
not recommend that you accept the affidavit at face value and declare the proponents of the
petition to decertify Local 39 as victors (although the Council may ignore that recommendation
and determine otherwise, as noted below). Rather, management staff recommends only that you
determine whether Ms. Bauer was eligible to vote and, if not, whether the appropriate remedy is
a new election in which secret ballots will be cast.

Fifth, Local 39 threatens to bring an unfair labor practices charge before PERB if the City
Council grants the appeal. It can be expected that the appellants will bring such a charge if the

City Council denies the appeal. Accordingly, management staff recommends you decide this.

appeal on its merits, leaving the stakeholders to whatever remedies they deem appropriate after
you do so.

Lastly, Local 39 complains that the City agreed to bear the entire cost of the decertification
election rather than insist Local 39 pay half. It views this concession on the City’s part as
evidence that the City lacks impartiality in this matter. Management staff has two comments on
 this point — first, Local 39 mistates what occurred. Local 39 flatly refused to pay its share of the
election costs, leaving the City two options — pay for the election itself or allow Local 39 to
unilaterally veto employee’s rights to determine whether Local 39 should continue to take their
dues and exclusively represent them in the negotiations with the City. Even if the City’s decision
to pay for the election could be viewed as a concession, Local 39 did not object to that
concession when it was made. Second, management reiterates that the City has no dog in this
fight — while we owe our employees a fair election under the law and the EERP, the outcome of
that election is entirely to the fair and free choice of the affected employees. The City will honor
whatever outcome may result. Finally, it is not management staff who will decide this matter,
but the Council. Accordingly, any administrative decision not-to challenge Local 39’s refusal to
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honor its obligations under the EERP to fund half the election cost, which it might have done
from dues received from its Auburn members, ought not to impair the Council’s ability to be a
fair and impartial arbiter of a dispute among its employees. Again, the logic of Local 39’s
arguments is that by refusing to fund the election it could veto it either before of after the fact.
This inconsistent argumentation is not evidence of good faith and cannot be permitted to deny the
appellants any remedy at all, given the City’s obligations under the Meyers Milias Brown Act
and its EERP. Someone must attempt to resolve this dispute and PERB has indicated it has no
authority to do so.

In sum, the legal effect of a tie in a decertification election is uncertain and confidence in the .
result is further undermined by the SMCS’s apparent error in allowing Ms. Bauer to vote. More
importantly, the City’s ultimate goal is to ensure that City employees may freely determine
whether they should be exclusively represented, and by whom, in a fair and democratic process
that complies with law and the City’s Employer Employee Relations Policy. The City otherwise
has no stake in the questions presented by the appeal.

Accordingly, City management recommends that you grant the appeal and order a new election
limited to eligible voters. To facilitate prompt resolution of this matter, attached herein is a
resolution by which you may do so. Whether to do so is, of course, for the City Council to
decide after conducting the hearing.

Fiscal Implications

The legal services and staff time to prepare this report resolution are budgeted. Adoption of the
resolution will not have ongoing financial consequences, particularly because the EERP states
that any decision by the City Council determining the substance of a dispute is final and binding.

Alternatives
The Council has at least these alternatives to the recommendation action:

1. Grant the appeal, determining that 7 of 13 eligible employees voted against continued
representation by Local 39, and declare this unit to be unrepresented, inviting any
party to seek recognition by demonstrating majority support of current unit members.

- 2. Deny the appeal, determining that Local 39 is the properly .récognized exclusive
bargaining agent and protected from a further decertification petition for 12 months.

3. Refer the appeal to a hearing officer to prepare findings of fact and conclusions of law
for your review.
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Other options may occur to the Council as well and the stakeholders may suggest further
alternatives in writing or orally at the hearing. On balance, staff recommends against the first
two options noted here because they can be viewed to intrude too deeply into the democratic
process of employee self-determination. Staff recommends against the third option noted here
because the attendant expense and delay seems unwarranted.

Afttachments

Attached are relevant portions of the Employer Employee Relations Policy; the election
agreement among the City, Local 39, and the State Mediation and Conciliation Service; the
appeal materials submitted by the proponents of the decertification petition; my October 5, 2011
letter to the parties to this appeal informing them of your hearing, the affidavit of 7 employees
affirming that they voted against continued representation by Local 39; and Local 39’s October
6™ letter. My October 5™ letter invites the parties to submit any further materials they wish you
to review by 11:00 AM on Friday, October 7, 2011 so the City Clerk’s office can forward those
materials to you and make them available to the public. If late-filed materials are received, the

- City Clerk’s office will circulate those as well. Moreover, the stakeholders (and members of the

public) are free to comment orally at your hearing on this appeal.

The City Attorney and I will be present to assist your discussion of this matter on October 10
" If either of us can provide further information to assist your review of this appeal in the
meantime, please let us know.

Attachment A - Article I of Employer Employee Relations Policy
Attachment B - Election Agreement dated September 19, 2011
Attachment C - September 28, 2011 appeal, with attachments
Attachment D - October 5, 2011 notice of hearing

Attachment E — Affidavit of employees voting “no representation”
Attachment F — October 6, 2011 letter from Chuck Thiel, Local 39
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- 39”) is the recognized employee organization for the

" to be established; an

RESOLUTION NO.

RESOLUTION OF THE CITY COUNCIL OF THE CITY OF AUBURN
GRANTING THE APPEAL BY OFFICE AND ADMINISTRATIVE
SUPPORT BARGAINING UNIT EMPLOYEES WITH RESPECT TO THE
ELECTION ON THEIR PETITION TO DECERTIFY INTERNATIONAL
UNION OF OPERATING ENGINEERS, LOCAL 39, AND ORDERING A
NEW ELECTION

WHEREAS, the International Union of Operating:Engineers, Local 39 (“Local

nd Administrative Support

bargaining unit; and

WHEREAS, in early September 2011
Office and Administrative Support Bargain
an election to decertify Local 39 on th

“the proponents”) in the
g unit”) petitioned for
ager enjoyed majority

WHEREAS, the tion was a seven to seven
tie; and

WHEREAS the proponents appealed the election
result, questioning th , esult on the basis that only thirteen (13)
employee 3 e in the election and arguing the tie vote
demons ~ al 39’s continuation as the recognized

- employeei iningt the appeal”) and provides an affidavit of -

seven € i voted “no” and Linda Bauer is not among them;

upervisor from the SMCS allowed a former employee,
dtember 19, 2011 election despite the fact that Ms. Bauer
n the record date by which eligibility to vote was required

Linda Bauer, to \/6
was not employed

WHEREAS, Local 39 contends that it can only be displaced as the exclusively

- recognized employee organization by majority vote, that City Council resolution of the

appeal is improper, that Ms. Bauer's vote was proper because her layoff was only
temporary; and that the affidavit showing how seven employees voted may not be
considered without violating election secrecy and complains that the City funded the
September 19" election without requiring Local 39 to pay its share of that cost, as the
City’s Employer-Employee Relations Policy (EERP) requires; and

105180.2



WHEREAS, the City Council has the authority under the EERP to consider and
finally resolve appeals of determinations regarding decertification petitions; and

WHEREAS, the City has an interest in ensuring its employees remain free to
decide for themselves whether to be exclusively represented by a recognized employee
- organization, and by whom, and believes that the best resolution to further this goal is to
order a new election; :

NOW, THEREFORE, THE CITY COUNCIL OF THE CITY OF AUBURN, CALIFORNIA,
DOES RESOLVE, DECLARE, DETERMINE AND ORDER.AS FOLLOWS:

SECTION 1. The City Council finds and determi
above is true and correct.

each of the findings set forth

SECTION 2. The City Council declines
substitute for an election. Requiring a n
will serve the intent of the EERP, pr
express their preferences freely without
management, Local 39, or other

yees’ affidavit as a
ballots may be cast,
allow employees to

staff contacted the Public Employment
orts that it can not consider an appeal of
ntrols, rather than PERB’s rules which
, les. [f the City Council refused to

,ould be avallable to City employees for

continue to be represented by Local 39 and to
y to pay dues in support of that organization.

ie votes in decertification elections. The City Council
declines to ne this question, finding that the tie vote resulted from an
erroneous decision to allow 14 votes in a unit with 13 eligible voters. A new
election is unlikely to result in a tie and therefore this issue need not be
resolved to treat both sides of this dispute fairly.

C. The City Council is unpersuaded by Local 39’s claim Ms. Bauer was properly
permitted to vote because her layoff was temporary and she remains a
member of the bargaining unit. The layoff was permanent. For financial
reasons and reasons of operational efficiency, the City has eliminated all
administrative assistant positions throughout the organization and has no
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intention of reinstating those positions. Moreover, the language of Section
6.0 of Article Il states: :

Employees entitled to vote in such election shall be those persons
employed in regular permanent positions within the Appropriate Unit
during the pay period immediately prior to the date which ended at least
fifteen (15) days before the date the election commences, including those
who did not work during such period because of iliness, vacation or
other authorized leaves of absence, and who are employed by the City
in the same Appropriate Unit on the date the:glection commences. EERP,
Art. I, section 6.0(B) (emphasis added)

e did not work in the relevant
or other authorized leave
ot “an authorized Ieave of

Even had Ms. Bauer been temporarily |ai
pay period for reasons other than “ill efss, vacal
of absence.” A permanent or te
absence.” The language that

SMCS. The appellants here and't
are not parties to that ggreement

P, which does e"pp y. Moreover,
eive, unemployment benefits —

ouncil ought to disregard the affidavit
ating that 7 current employees voted

decertifica n rather than insist Local 39 pay half suggesting this
concession. oity management staff is evidence that the City lacks
impartiality in this matter. However, the Council finds that Local 39 flatly
refused to pay its share of the election costs, forcing City management to
fund the election solely or to fail to provide the election to which the
petitioners were entitled. Nor did Local 39 object to the City’s payment of the
cost of the election prior to the filing of this appeal. Accordingly, that action
does not show partiality on the City’s part nor could an action of City
management staff in which this Council did not participate impair the City
Council’s ability to impartially resolve a dispute among its employees in which
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SECTION 4. Pursuant to Article II, Section 10.0 of the EERP and the authority of the
City Council to consider appeals submitted to it thereunder and on the basis of the
findings stated in this resolution and the evidence in the record of its October 10, 2011

hearing, the City Council hereby GRANTS the appeal.

SECTION 5. A new election shall be promptly conducted to determine whether Office
and Administrative Support Bargaining Unit employees desire to- continue to be
represented by Local 39 to be held on such terms and on such date as City
management and Local 39 may agree and, failing such agreement, on such reasonable
terms consistent with law and the EERP as the neu gency conducting the election
(“néutral agency”) may establish. '

SECTION 6. The City Council hereby orde
and Administrative Support Bargaining Uni
Article [, Section 6.0(B) of the EERP ma

employees in the Office
ibility criteria set out in

SECTION 7. The City Council hereby fi
eligibility criteria set out in Article I Section 6.

o)

EERP, this decision is final
within which judicial review
y section 1094.6 of the California Code of

and binding. The
- of this decision must

> P ssage and adoption of this Resolution
esolutlons The Employee Relations Officer shall
proponents and Local 39 by personal delivery or
requested and shall implement it,
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PASSED, APPROVED AND ADOPTED this 10" day of OCTOBER 2011.

William Kirby, M.D., Mayor

ATTEST:

Joseph G. R. Labrie, City Clerk

APPROVED AS TO FORM:

Michael G. Colantuono, City Attor
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I, Joseph G.R. Labrie, City Clerk of the City of Auburn hereby certify that the foregoing
resolution was duly passed at a regular meeting of the City Council of the City of Auburn
held on October 10, 2011, by the following vote on roll call:

Ayes:
Noes:

Absent:

Abstain:

ph G.R. Labrie,
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[ ATTACHMENT A ]

RESOLUTION NO. 10-83 _
RESOLUTION REPEALING CITY OF AUBURN RESOLUTION NO. 90-176 AND
INTRODUCING A REVISED EMPLOYER-EMPLOYEE RELATIONS POLICY

- 0 e . ot St e o e e o B D M e e e e fam e e S S OY B R B4 ek o

WHEREAS, the Meyers-Milias-Brown Act requires the City to adopt and

|| maintain local regulations regarding the formation of bargaining units to

represent its employees and regarding related matters; and

WHEREAS, the City’s existing Employer-Employee Relations Resolution

adopted pursuant to the Act is outdated and ill-suited to the needs of the City;
and

WHEREAS, the City has prepared an updated Employer-Employee Relations-
Resolution and consulted with its bargaining units regarding it;

NOW THEREFORE; THE CITY COUNCIL OF THE CITY OF AUBURN DOES
HEREBY RESOLVE:

That the City Council does hereby repeal City of Auburn Resolution No.
90-176 in its entirety and adopt a revised Employer-Employee Relations
Resolution attached herein provided, however, that Resolution No. 90-176
shall continue to govern any recognition proceeding or other effort to alter}a

bargaining unit for which a complete petition was filed before July 12, 2010.

DATED: July 12, 2010

ATTEST:

Dol 24 Dol

Jos@% G/ R. Labrie, City Clerk




City of

Auburn

EMPLOYER-EMPLOYEE
RELATIONS POLICY

ADOPTED BY THE
AUBURN CITY COUNCIL

July 12, 2010

Resolution No.

99999
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1. Matters within the scope of representation prior to the adoption by -

the City of its final budget for the ensuing year; and
2. What will be recommended to the City Council on matters within
the decision-making authority of the City Council. This does not require either

party to agree to a proposal or to make a concession.

ARTICLEII - REPRESENTATION PROCEEDINGS

‘SECTION 3.0 Filing of Recognition Petition by Employee Organization -

An Employee Organization that seeks to be formally acknowledged as the Exclusively
Recognized Employee Organization representing the employees in an Appropriate Unit shall file
a petition with the Employee Relations Officer containing the following:

A.

B.

96830.6

Name and address of the Employee Organization.

Names and titles of its officers.

Names of representatives who are authorized to speak on behalf of the organization.

- A statement that the Employee Organization has, as one of its primary purposes,

representing employees in their employment relations with the City.

A statement whether the Employee Organizatidn is a chapter of, or affiliated directly or
indirectly in any manner, with a local, regional, state, national or international
organization, and, if so, the name and address of each such other organization.

Certified copies of the Employee Organization’s constitution and bylaws, if any.

A designation of those persons, not exceeding two in number, and their addresses, to
whom notice sent by regular United States mail will be deemed sufficient notice on the
Employee Organization for any purpose.

A statement that the Employee Organization has no restriction on membership based on

race, color, creed, sex, national origin, age, or physical disability or other restriction
prohibited by law.

The job classifications or position titles of employees in the unit claimed to be
appropriate and the approximate number of member employees therein.

A statement that the Employee Organization has in its possession Proof of Employee
Support to establish that thirty percent (30%) of the employees in the Unit claimed to be
appropriate have designated the Employee Organization to represent them in their
employment relations with the City. Such written proof shall be submitted for

ranfirmatinn tn thae Tmnlaves Ralatinne (Wfficar
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K. A request that the Employee Relations Officer formally acknowledge the petitioner as the

Exclusively Recognized Employee Organization representing the employees in the unit
claimed to be appropriate.

L. The Petition, including the proof of employee support and all accompanying
documentation, shall be declared to be true, correct and complete, under penalty under

the law of the State of California, by the duly authorized officer(s) of the Employee
Organization executing it.

SECTION 4.0 City Response to Recognition Petition

Upon receipt of a Petition, the Employee Relations Officer shall determine whether:

A. There has been compliance with the requirements of these Rules regarding the
recognition petition, and

B. The unit claimed to be appropriate is an Appropriate Unit in accordance with Sec. 8 of
this Article II.

If the Employee Relations Officer determines these two conditions are met, he/she shall so

1nform the petitioning Employee Organization, shall give written notice of such request for
recognition to the employees in the unit, and shall take no action on said request for thirty (30)

days thereafter. If the Employee Relations Officer determines that either of the foregoing
conditions is not met, he/she shall offer to consult with the petitioning Employee Organization
regarding his/her determination and, if such determination remains unchanged after such
consultation, he/she shall inform that organization in writing of the reasons for his/her

determination. The petitioning Employee Organization may appeal such determination in
accordance with Sec. 10 of this Article II.

SECTION 5.0 Open Period for Filing Challenging Petition

Within thirty (30) days of the date written notice was given to affected employees that a valid
recognition petition for an appropriate unit has been filed, any other Employee Organization may
file a competing request to be formally acknowledged as the exclusively recognized Employee
Organization of the employees in the same or in an Overlapping Unit, by filing a petition
evidencing proof of employee support in the unit claimed to be appropriate of at least thirty (30)
percent and otherwise in the same form and manner as set forth in Sec. 3 of this Article II. If
such a challenging petition seeks establishment of an Overlapping Unit, the Employee Relations
Officer shall call for a hearing on the competing petitions for the purpose of ascertaining the

'Appropriate Unit, at which time the petitioning Employee Organizations shall be heard.

Thereafter, the Employee Relations Officer shall determine the Appropriate Unit or Appropriate
Units pursuant to Sec. 8 of this Article Il and give notice to the petitioning Employee
Organizations of that determination. The petitioning Employee Organizations shall have fifteen
(15) days from the date of receipt of that notice to amend their petitions to conform to that
determination or to appeal that determination pursuant to Sec. 10 of this Article IL
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SECTION 6.0 Election Procedure

A.  The Employee Relations Officer shall arrange for a secret ballot election to be conducted
by a party agreed to by the Employee Relations Officer and the concerned Employee
Organization(s), in accordance with this Resolution. In the event that the parties are unable to
agree on a third party to conduct an election, the election shall be conducted by the California
State Mediation and Conciliation Service. All Employee Organizations which have submitted
petitions determined to be in conformance with this Article II shall be included on the ballot.

- The ballot shall also offer employees the choice of representing themselves individually in their
employment relations with the City under the label “no exclusive bargaining agent” or some
other label determined by the party conducting the election. Any costs of conducting elections

shall be borne in equal shares by the City and by each Employee Organization appearing on the
ballot. '

B. Employees entitled to vote in such election shall be those persons employed in regular
permanent positions within the Appropriate Unit during the pay period immediately prior to the
date which ended at least fifteen (15) days before the date the election commences, including
those who did not work during such period because of illness, vacation or other authorized leaves
of absence, and who are employed by the City in the same Appropriate Unit on the date the
election commences.

C. An Employee Organization shall be formally acknowledged as the Exclusively
Recognized Employee Organization for the designated Appropriate Unit following an election or
run-off election if it received a majority of all valid votes cast in the election. In an election
involving three or more choices in which none of the choices receives a majority of the valid
votes cast, a run-off election shall be conducted between the two choices receiving the largest
number of valid votes cast; the rules governing an initial election being applicable to a run-off
election.

D. There shall be no more than one valid election in a 12-month period affecting the same
Appropriate Unit except in the case of a run-off as described in paragraph C. above.

"SECTION 7.0 Procedure for Decertification of Exclusively Recogmzed Emplovee
Organization

A. A decertification petition alleging that an Exclusively Recognized Employee
Organization no longer represents a majority of the employees in an Appropnate Unit may be
filed with the Employee Relations Officer.

B.. A decertification petmon may be filed by two or more employees or their representative,
or an Employee Organization, and shall contain the following declared to be true, correct and
complete by the duly authorized signatory under penalty of perjury under the laws of the State of
California:

L. The name, address and telephone number of the petitioner and not more than two

designated representatives authorized to receive notices or requests for further
information.
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2. The name of the Appropriate Unit and of the Exclusively Recognized Employee
Organization sought to be decertified as the representative of that unit.

3. An allegation that the incumbent Exclusively Recognized Employee Organization no
longer represents a majority of the employees in the Appropriate Unit, and any other
relevant and material facts relating thereto. '

4. Proof of Employee Support that at least thirty (30) percent of the employees in the
Appropriate Unit no longer desire to be represented by the Exclusively Recognized
Employee Organization. Such proof shall be submitted for confirmation to the Employee
Relations Officer or to a mutually agreed upon, disinterested third party.

C. An Employee Organization may, in satisfaction of the decertification petition
requirements hereunder, file a petition under this section in the form of a recognition petition that
evidences Proof of Employee Support of at least thirty (30) percent of the employees in the
Appropriate Unit that includes the allegation and information required under paragraph B.3 of

this Section 7, and otherwise conforms to the requirements of Section 3 of this Article IL

D. The Employee Relations Officer shall determine whether a petition complies with this
Article II. If the Employee Relations Officer determines that a petition does not comply with this
Article II, he/she shall offer to consult with the representative(s) of the petitioning employees or
Employee Organization and, if his/her determination remains unchanged after that consultation,
the Employee Relations Officer shall return the petition to the employees or Employee
Organization with a written statement of the reasons for doing so. The petitioning employees or
Employee Organization may appeal such a determination pursuant to Sec. 10 of this Article IT. If
the Employee Relations Officer determines a petition complies with this Article IT or his/her
contrary determination is reversed on appeal, he/she shall give written notice of that fact to the
Exclusively Recognized Employee Organization, to unit employees and to the petitioner(s).

E. The Employee Relations Officer shall arrange for a secret-ballot election to be held on or
about fifteen (15) days after such notice to determine the wishes of unit employees as to
decertification and, if a recognition petition was duly filed hereunder, the question of
representation. Such election shall be conducted in conformance with Sec. 6 of this Article IL.

F. When he has reason to believe that a majority of unit employees no longer wish to be
represented by the incumbent Exclusively Recognized Employee Organization, the Employee
Relations Officer may on his/her own initiative give notice to that Exclusively Recognized
Employee Organization and to all employees in the Appropriate Unit that he will arrange for an
election to determine the issue. Within fifteen (15) days of such notice, any other Employee
Organization may file a recognition petition in accordance with this Sec. 7, which the Employee
Relations Officer shall act on in accordance with this Sec. 7.

G. If, pursuant to this Sec. 7, a different Employee Organization is acknowledged as the
Exclusively Recognized Employee Organization, such organization shall be bound by all the

terms and conditions of any Memorandum of Understanding then in effect for its remaining
term. '

96830.6



SECTION 8.0 Policy and Standards for Determination of Appropriate Units

A. The Employee Relations Officer shall have the management discretion to form and define
reasonable bargaining units, and to modify bargaining units based on the procedures specified in
this resolution. The Employee Relations Officer may consider, but shall not be bound by, labor
relations criteria considered under federal authorities such as the National Labor Relations Act.

- A key criterion for unit determination is whatever grouping provides the broadest feasible
grouping of positions that share an identifiable community of interest. In addition, the
Employee Relations Officer may consider, but is not limited to, the following criteria:

1. Similarity of general kinds of work performed, qualifications required, and general
working conditions.

2. History of representation in the City and similar employment; except however, that no -
~ unit shall be deemed to be an appropriate unit solely on the basis of the extent to which
employees in the proposed unit have organized.

3. Consistency with the organizational patterns of the City.

4. Number of employees and classifications, and the effect on the administration of

employer-employee relations created by the fragmentation of classifications and
proliferation of units.

‘5. Effect on the classification structure and impact on the stability of the -

employer-employee relationship of dividing a single or related classifications among two
OI more units.

B. Notwithstanding the foregoing provisions of this section, positions occuipied by
Management, Supervisory and Confidential Employees may only be included in a unit
consisting solely of Management, Supervisory or Confidential employees respectively.

- Management, Supervisory and Confidential Employees may not represent any Employee
Organization which represents employees who are not Management, Supervisor or Confidential

Employees. Professional Employees shall not be denied the right to be represented separately
from nonprofessmnal employees.

C. The Employee Relations Officer shall, after notice to and consultation with affected
Employee Organizations, allocate new classifications or positions, delete eliminated
classifications or positions, and retain, reallocate or delete modified classifications or positions
from previously designated Appropriate Units in accordance with the provisions of this section.

SECTION 9.0 Réquest for Modification of Established Appropriate Units

A. Requests by Employee Organizations for modifications of established Appropriate Units
shall be considered by the Employee Relations Officer. Such requests shall be submitted in the
form of a Recognition Petition and, in addition to the requirements set forth in Sec. 3 of this
Article I, shall contain a complete statement of all relevant facts and citations in support of the
proposed modified unit in terms of the policies and standards set forth in Sec. 8 hereof. The

8
96830.6

51



52

Employee Relations Officer shall process such petitions as other Recognition Petitions under this
Article IL

B. The Employee Relations Officer may on his/her own motlon propose that an established
Appropriate Umt be modified.

C. The Employee Relations Officer shall give written notice of proposed modifications(s) to
any affected Employee Organization and shall hold a meeting concerning the proposed
modification(s), at which time all affected Employee Organizations shall be heard. Thereafter the
Employee Relations Officer shall determine the composition of the appropriate unit or units in

accordance with Sec. 8 of this Article II, and shall give ertten notice of such determination to
the affected Employee Organizations.

D. The Employee Relations Officer’s determination may be appealed as provided in Section 10
of this Article IL. If a unit is modified pursuant to the motion of the Employee Relations Officer
hereunder, Employee Organizations may thereafter file Recognition Petitions seeking to become
the Exclusively Recognized Employee Organization for such new Appropriate Unit or Units
pursuant to Sec. 3 of this Article IL |

SECTION 10.0 Appeals

A. An Employee Organization aggrieved by an Appropriate Unit determination of the
Employee Relations Officer may request mediation through the California State Mediation and
Conciliation Service within ten (10) days of notice of the unit determination.

B. Altefnatively, within fifteen (15) days of notice of such a determination, determinations
by the Employee Relations Officer concerning: (a) the designation or modification of an

appropriate unit; (b) recognition petitions; or (c) decertification petltlons may be appealed to the
City Council for final decision.

C. Appeals to the City Council shall be filed in writing with the City Clerk, and a copy shall
be served on the Employee Relations Officer. The City Council shall commence consideration of
the matter within thirty (30) days of the filing of the appeal. The City Council may, in its -
discretion, refer the dispute to a third party for hearing, hear the matter itself, or approve such
other procedure it deems appropriate to determine the facts and make a final decision. Any
decision of the City Council on the use of such procedure, and any decision of the City Council
determining the substance of a dispute, shall be final and binding. The failure of any party to file

a timely appeal within the time limits specified herein shall constitute a waiver of the right to
pursue such appeal.

ARTICLE III - ADMINISTRATION

SECTION 11.0 Submlssmn of Current Information by Recognized Emnlovee
Organizations

All changes in the information filed with the City by an Exclusively Recognized Employee A
Organization under items (a.) through (h.) of its Recognition Petition under Sec. 3 of this Article

9
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STATE OF CALIFORNIA ATTACHMENT B
DEPARTMENT OF INDUSTRIAL RELATIONS

State Mediation and Conciliation Service

1515 Clay St., Suite 2206

Oakland, CA 94612

Tel: (510) 873-6465 Fax: (510) 873-6475

MEMORANDUM OF AGREEMENT FOR DECERTIFICATION ELECTION
TO BE CONDUCTED THROUGH THE UNITED STATES MAIL

" The City of Auburmn hereinafter called the "Employer” and, International Union of Operating Engineers
Local 39, hereinafter called the "Employee Organization(s)", hereby agree as follows: ’

. DECERTIFICATION ELECTION: An election by secret ballot shall be conducted by mail among the
employees in the Unit described below to determine whether the employees desire to continue to be
represented by the current Employee Organization or no organization(s). The election shall be conducted
under the supervision of an impartial Election Supervisor from the California State Mediation and

Conciliation Service (Service).

2. THE UNIT: Office and Administrative Support Bargaining Group

EXCLUDED: All others.

3. ELIGIBLE VOTERS: All employees in the classification(s) within the Unit described above who were
employed during the payroll period ending July 31, 2011, who are named on an Eligibility List agreed to
by the parties, and still employed on the date they cast their ballots in the election. Employees who are ill, on
vacation, on leave of absence or sabbatical, temporarily laid off, and employees who are in the military service of
the United States shall be eligible to vote. There may be no additions to or deletions from this addendum
without the signed authorization of each of the parties to this agreement or their authorized representatives.

4. THE BALLOT: The secret ballot shall include the question:

Do you wish to continue to be represented by
International Union of Operating Engineers Local 39 (UOE Local 39),
or by No Organization?

The ballot shall contain two squares, one for each of the above choices. The employee voting shall mark
the square of his/her choice. There shall be no names signed, or otherwise recorded on the ballot.

5. NOTICE OF ELECTION: The Election Supervisor shall prepare a suitable Notice of Election. This
Notice of Election shall be posted in a conspicuous place on the premises of the Employer prior to the
election and is not intended to supersede or replace the original employer notice provided to applicable
parties on August 15, 2011. An Affidavit of Posting will be required. :

6. SENDING AND RECEIPT OF MAIL BALLOTS: A voter's packet will be mailed to each eligible voter A

no later than August 31, 2011. Any person who believes that they are eligible to vote in this election and
has not received a voter's packet by September 2, 2011, may contact the State Mediation and Conciliation
- Service at 510-873-6465 during normal business hours and a packet will be mailed to that person. No
requests for a packet will be accepted after 4:00 p.m. on September 7, 2011.- Any questions of eligibility or
duplication will be determined by the challenged vote procedure set forth below prior to the opening of any
of the envelopes containing the returned secret ballots. The returned ballots must be received by the State
Mediation and Conciliation Service no later than 5:00 p.m. on September 16, 2011. Ballots will be counted

on;

September 19, 2011
10 a.m.

Auburn City Hall
1225 Lincoln Way
Auburn, CA 95603

All Interested persons may attend.

7. OBSERVERS: Each party hereto may appoint one authorized observer and as many tellers as
determined appropriate by the Election Supervisor, at the location where ballots are to be counted. Under
the direction of the Election Supervisor the Observers may act as checkers and watchers, may challenge
ballots and may otherwise assist the Election Supervisor. The names of observers shall be provided to the
Election Supervisor by the parties. Failure to appoint an observer or failure of an observer to appear shall
be deemed a waiver of the right to station such observer and shall not void the conduct or the results of

balloting.

8. CHALLENGED VOTES: Authorized observers may only challenge the eligibility of a voter prior to the
‘opening of the envelope containing that voter's ballot. It shall be the duty of the Election Supervisor to
determine the eligibility of the voter prior to the opening of the ballot envelopes and either count or reject
said ballot based on the eligibility list as provided for herein or any other relevant information as determined
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Page 2.

by the Election Supervisor. The decision of the Election Supervisor shall not be subject to appeal and shall
be final and binding on all parties.

9. DUTIES OF ELECTION SUPERVISOR: The Election Supervisor shall prepare and cause to be mailed
a voter's packet to each eligible voter at their latest known address taken from a list prepared by the
employer. On the date designated for the counting of the ballots and after all challenges, if any, have been
determined in accordance with Paragraph 8, the Election Supervisor, in the presence of the Observers, if
any, shall supervise the count of the votes cast. This count shall be reduced to written form and w1tnessed
in writing by the Observer(s), signifying that they have witnessed the counting of baliots.

10. SECRET BALLOT: The Election will be by secret ballot. The voter's packet sent to each eligible voter
will contain: |) Mail Ballot Instructions, 2) Official Secret Ballot; 3) A small envelope marked "SECRET
BALLOT"; and 4) A return stamped envelope addressed to the "State Mediation and Conciliation Service."

11. BINDING RESULTS: A majority of the valid ballots cast will determine the results of the election. The
results of the election shall become final and binding on both parties ten (10) days after certn‘" cation of the
election.

12 CONFIDENTIALITY: The Parties agree that the ballots, ballot envelopes and other election matenals
are confidential and will not be releasgd by the Service after the election.

For the Employer

: L7 For the Employee Organization w&
Date: _9-19-20i/ ANV tieky Date: C/’ /9’// (7)1 uc/Lﬁ?:/ '

iy of fugeaal ZUOE Llocal BP

SMCS Case No. 11 -1-144



ATTACHMENT C 1

City of Aubum

1225 Lincoln Way, Auburn CA 95603 - FAX (530) 885-5508
www.auburin.ca,gov

APPEAL APPLICATION

(PLEASE PRINT)

Please check one of the following:

] Administrative Citation (Preliminary Rev1ew), Chapter 10.92, appeal shall be made
within 10 days of the citation.

D Administrative Citation (Request for Hearing), Chapter 10.93, appeal shall be made
within 30 days of the citation.

B Request to Abate Nuisance, Chapter 95.32
Notice of Intent to Abate Vehicle, Chapter 90.10

E Appeal of Decertification vote in accordance with Article II,
Section 10 of the adopted Employer~Employee Relations Policy.
Applicant Name: Jon May, Carie Huff, Lance E. Lowe, Russell Xoch

Mailing Address: 2721 Echo Way, Sacramento CA 95821

Address in Question: N/A

Phone: 916-600-0920 A

Applicant Signature:

Date: 9--28-2011

STATEMENT OF FACTS
See Attached

Received

. ' D
SEP 28 201 DERUY CITY CLERK

oy sl SITY OF AUBURN
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September 28, 2011

RE: APPEAL OF DECERTIFICATION VOTE.IN ACCORDANCE WITH ARTICLE

II SECTION 10 OF THE ADOPTED EMPLOYER-EMPLOYEE RELATIONS
POLICY

Dear City of Auburn Council Members:

We, the undersigned members representing 7 employees of the Local 39 Office and
Administrative Support Bargaining Unit, hereby appeal the results of the Decertification Election
(SMCS case #11-1-44) held on September 19, 2011 and request a final decision by the City

Council in accordance with Article I Section 10 of the adopted Employer-Employee Relations
Policy.

Accordmg to the Official Decert1ﬁcat10n Vote, there were 14 votes cast resultmg in 7 votes for
representation by Local 39 and 7 votes for “No Representation”.

Based upon the aforementioned vote results, it is the undersigned member’s position that the
decertification vote contained a vote from an ineligible participant. Specifically, Linda Bauer’s

vote should not have been counted considering that her last day of employment was July 5, 2011,
according to City records.

The facts supporting our appeal, for City Council consideration, are several:

First, the Notice of Secret Ballot Election (Attachment 1), posted by The State-Mediation and
Conciliation Service, stated there is only one criteria to be an eligible voter. That stated criteria
is: o
“All employees employed in the Unit as of the payroll period ending on or about July 31,
- 2011 and as per the agreed upon list.”

- Secondly, in accordance with the signed MOU. regarding the vote between the City of Auburn

and Local 39 (Attachment 2), the voter eligibility requirement is:

“All employees in the classification(s) within the Unit described above who were
employed during the payroll period ending July 31, 2011, who are named on an

Eligibility List agreed to by the parties, and still employed on the date they cast their
ballots in the election..

Thirdly, the City of Auburn’s Employer—Employee Relations Policy (Attachment 3), Article II
Section 6.0 (B) states:

“Employees entitled to vote in such election shall be those persons employed in regular '
permanent positions within the Appropriate Unit during the pay period immediately prior
to the date which ended at least fifteen (15) days before the date the election

commences...”



Nothing in the attached documents references allowmg former employees who do not meet the
stated above requirements, to vote.

Accordingly, as of the pay period ending July 31, 2011 there were 13 employees in the Office
and Administrative Support Bargaining Group. There were 13 employees who met the criteria
described by the State Mediation and Conciliation Service Notice of Vote, the signed MOU, and
the Employer-Employee Relations Policy. However, there were 14 votes cast and counted in
the election. '

In conclusion, we the undersigned, maintain that there were 13 eligible voters in the above
named election. Due to the fact that 7 votes were cast for “No representation” and based upon the

above, it is our position that we decidedly won the election (Signatures of all 7 employees
availablé upon request).

We therefore formally appeal the Decertification Vote results, and respectfully request the City
Council to make a final decision to remedy this grievance in accordance with Article I, Section
10 of the Employee-Employee Relations Policy.

We thank you for your time and consideration in hearing our request. -

Sincerely-

Jon May__ W Lance E. Lowe \ Al

\Aq :
Carie Huff Cﬂlﬁu"d}ﬂ Russell Kecﬁ%?)/{) 7\

Cc:  Employee Relations Officer
File :
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STATE OF CALIFORNIA Jerry Brown, Governor

DEPARTMENT OF INDUSTRIAL RELATIONS ‘i%g
State Mediation and Conetliation Service AP (e
1515 Clay St, Suite 2206 %ﬁ)
Oakland, CA 94612

Tel: (510) 873-6465 Fax: (510) 873-6475 Attachment 1

NOTICE OF SECRET BALLOT ELECTION TO BE CONDUCTED THROUGH THE US MAIL

THIS IS THE ONLY OFFlélAL NOTICE
OF THIS SECRET BALLOT ELECTION

THIS NOTICE SUPERSEDES AND REPLACES ALL PREVIOUSLY POSTED
SMCS ELECTION NOTICES

PURPOSE OF ELECTION .
An election by Mail Ballot will be conducted, under the supervision of -the California State
Mediation/Canciliation Service among the eligible voters of the Office and Administrative Support
Bargalning Group to determine the following:

- Do you wish to continue to be represented by
International Union of Operating Engineers Local 39 (IUOE Local 39),
or by No Organization?

ELIGIBLE VOTERS ,
All employees employed in the Unit.as of the payroll petiod ending on or about July 31, 2011 and
as per the agreed upon list.

PROCEDURES FOR ELECTION .
This election will be conducted by mailed secret ballot and ballots shall be returned to the address
provided on an auter retum envelope. 5 .
By August 31, 2011, the Election Supervisor will cause to be mailed to each eligible voter a ballot
kit including voting instructions, a ballot, a secret ballot envelope, and a stamped return envelope.
- Ballots NOT recelved through mail by September 16, 2011, and return ehvelopes which have had
the identification number defaced or deleted will not be counted.

ABSENCES FROM PLACE OF EMPLOYMENT :
Any eligible voter who, for reasons of absence from histher permanent mailing address during the

- fime periad of August 31, 2011 through September 7, 2011, and who will not receive mail deliveries, may

personally obtain his/her ballot kit by requesting same from the State Mediation/Congiliation Service 1515
Clay Street, Suite 2206, -Oakland, CA 94612, betweer the hours of 8:00 a.m. and 4:00 p.m. Monday
through Friday, but no later than 4:00 p.m. on September 7. 2011. The voter is then responsible for
returning his/her ballot In accordance with the above paragraphs. . .

[FAILURE TO RECEIVE BALLOT KIT AND REPLACEMENT BALLOTS .

If an eligible voter falls 1o recelve hisiher mailed baliot kit by September 7, 2011, the eligible voter
may secure a new ballot kit by requesting same from the State Mediation/Conciliation Service 1515 Clay
Street, Sulte 2206, Oakland, CA 84612, between the hours of 8:00 a.m. and 4:00 p.m. Monday through
Friday, but no later than 4:00 p.m. on September 7, 2011. The voter is then responsible for returning his/her
ballot in accordance with the above paragraphs. ’ :

DEFACED, DESTROYED OR LOST BALLOTS )
- The same procedures as described in the above paragraphs will be utilized should an eligible voter
who has received his/her baliot kit by U.S. Mall inadvertently deface, destroy or lose hisfher ballot or ballot
return envelope. )

COUNTING OF BALLOTS:

10AM ~ September 19, 2011

Aubum City Hall
1225 Lincoln Way
Aubum, CA 95603

All Interested persons may attend.

I you have any questions regarding this election, please contact:
Kenneth Glenn, Mediator

510-873-8465
Emall: kglenn@dir.ca.gov

If you phone, ask the office administrator o forward your cail directly to Kenneth Glenn

Cafifornia State Mediation/Conciliation Service

SMCS Case No. 11-1-144
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STATE OF CALIFORNIA ' : : Jerry Brown, Governor

DEPARTMENT OF INDUSTRIAL RELATIONS
State Mediation and Conciliation Service

by 8, Stle 2205 ‘ Attachment 2

Tel: (510) 873-6465 Pax: (510) 873-6475

MEMORANDUM OF AGREEMENT FOR DECERTIFIGATION ELECTION
" TO BE CONDUCTED THROUGH THE UNITED STATES MAIL

The Cily of Aubum hereinafter called the “Employer" and, International Union of Operating Engineeré
Local 39, hereinafter called the "Employee Organization(s)", hereby agree as follows:

I. DECERTIFICATION ELECTION: An election by secret ballot shall be conducted by mail among the
employees in the Unit described below o determine whether the employees desire to continus to be
represented by the current Employee Organization or no organization(s). The efectich shall be conducted
under the supervision of an impartial Election Supervisor from the California State Mediation and
Conciliation Service (Service). - :

‘2. THE UNIT: Office and Administrative Support Bargalning Group

EXCLUDED: All others.

3. ELIGIBLE VOTERS: All employees in the classification(s) within the Lfnit described above who were
employed during the payroll period ending July 31, 2011, who are named on an Eligibility List agreed to-
by the parties, and still employed on the date they cast their ballots in the election. Eraployees who-are il), on

-vacation, on leave of absence or sabbatical, temporarily fald off, and employees who are in the military service of

the United States shall be- eligible to vote. There may be no additions fo or deletions from this addendum

. without the signed authorization of each of the parties to this agreemient or their authorized representatives.

4. THE BALLOT: The secret ballot shall include the question:

Do you wish to continue to'be represented by .
International Union of Qperafing Engineers Local 39 (IUCE Local 39),
. or by No Organization?

The ballot shall contain two équares, one for each of the above choices. The employee voting shalf mark
the square of his/her choice. There shall be no names signed, or otherwise recorded on the ballot.

5. NOTICE OF ELECTION: The Election Supervisor shall prepare a suitable Notice of Electlon. This
Natice of Election shall be posted in a conspicugus place on the premises of the Employer prior to the
election and is not intended to supersede or replace the original employer notice provided to applicable
parties on August 15, 2011. An Affidavit of Posfing will be required.

6. SENDING AND REGEIPT OF MAIL BALLOTS: A voter’s. packet will be mailed to each eligible voter
nio later than August 31, 2011, Any person who believes that they are eligible to vote in this election and
has not received a voter's packet by September 2, 2011, may contact the State Mediation and Conciliation
Service at 510-873:6465 during normal business hours and a packet will be mailed to that person. No
requests for a packet will be accepted after 4:00 p.m. on September 7, 2011. Any questions of eligibility or
duplication will be determined by the challenged vote procedure set fotth below prior to the opening of any
of the envelopes coritalning the returned secret ballots. The returned ballots must be received by the State
Mediation and Conciliation Service no later thari 5:00 p.m. on September 16, 2011. Baflots will be counted
on; .

Séptember 19, 2011
10 am.

Auburn City Halt
1225 Lincoln Way
Auburn, CA 95603

All Interested persons may attend.

7. OBSERVERS: Each parly hereto may appoint one authorized observer and as many tellers as
determined appropriate by the Election Supervisor, at the location where baflots are to he counted. Under
the diraction of the Election Supervisar the Observers may act as checkers and watchers, may challenge
ballots and may otherwise assist the Election Supervisor. The names of abservers shall be provided to the
Election Supervisor by the parties. Failure to appoint an observer or fallure of an observer to appear shall
be deemed a walver of the right to station such observer and shall not void the coriduct ar the results of
balloting. .

8. CHALLENGED VOTES: Authorized ohservers may only challenge the eligibility of a voter prior_to the
cpening of the envelope containing that voter's baliot. It shall be the duty of the Election Supervisor to

determine the eligibility of the voter prior to the opening of the ballot envelopes and elther count or reject
said ballot based on the eligibllity list as provided for herein or any other relevant information as determined



Attachment 2

Page 2.

by the Election Supervisor. The decision of the Election Supervisor shall not be subject to appeat and shall
be final and binding on all parties. :

9. DUTIES OF ELECTION SUPERVISOR:. The Election Supervisor shall prepare and cause to be mafled
a voter's packet 1o each eligible voter at their latest known address taken from a list prepared by the
employer. On the date designated for the counting of the ballots and after all challenges, if any, have been
determined in accordance with Paragraph 8, the Election Supervisor, in the presence of the Observers, if

" any, shall supervise the count of the votes cast. This count shall be reduced to written form and withessed
in writing by the Observer(s), signifying that they have witnessed the counting of ballots,

10. SECRET BALLOT: The Election will be by secret ballot. The voter's packet sent to each eligible voter
will contain: ‘[) Mall Ballot Instructions, 2) Officlal Secret Ballot; 3) A small envelope marked "SECRET
BALLOT"; and 4) A return stamped envelope addressed to the “State Mediation and Concillation Service *

11. BINDING RESULTS: A majority of the valld ballots cast wil determine the results of the election. The
results of the election shall become final and binding on both parties ten (10) days after certification of the
election, . .

12 CONFIDENTIALITY: The Parties agree that the ballots, ballot envelopes and other election materials
are confidential and will not be releasgd by the Service after the election,

For the Employer

hor For the Employee Organization d&mc
Dater_G-)9.70//  Awoy ey _ pate:_9-/%//  Cluck7 Le/ -\ ‘

cimy oF puguinal FWOE locyl 27

SMCS Case No. 11 -1-144
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Attachment 3

SECTION 6.0 Election Procedure

A.  The Employee Relations Officer shall arrange for a secret ballot election to be conducted
by a party agreed to by the Employee Relations Officer and the concerned Employes
Organization(s), in accordance with this Resolution. In the event that the parties are unable to
agree on a third party to conduct an election, the election shall be conducted by the California
State Mediation and Conciliation Service. All Employee Organizations which have submitted
petitions determined to be in conformance with this Asticle IL shall be included on the ballot.

_ The ballot shall also offer employees the choice of representing themselves individually in their
eraployment relations with the City vnder the label “no exclusive bargaining agent” or some

other label detexmined by the party conducting the election. Any costs of conducting elections
shall be borne in equal shares by the City and by each Employee Organization appearing on the
ballot,

B. Employees entitled to vote in such eIecﬁpn shall be those persons empioycd in regular
permanent positions within the Appropriate Unit during the pay period immediately prior to the
date which ended at least fifteen (15) days before the date the election commences, including

those who did not work during such period because of illness, vacation or other authorized leaves

of absence, and who are employed by the City in the same Appropriate Unit on the date the
election commences, :

C. An Employee Oréanizaﬁon shall be formally acknowledged as the Bxclusively
Recognized Employee Organization for the designated Appropriate Unit following an election or
run-off election if it received a majority of all valid votes cast in the election. In an election

-involving three or more choices in which none of the choices receives a maj ority of the valid

votes cast, a run-off election ghall be conducted between the two choices receiving the largest
number of valid votes cast; the rules governing an initial election being applicable to a run-off
election.

D. There shall be no more than one valid election in a 12-month period affecting the same
Appropriate Unit except in the case of a run-off as described in paragraph C. above.

- SECTION 7.0 Procedure for Decertification of Exclusively Recognized Employee

Oxganization

A, A decertification petition alleging that an Exclusivély Recognized Employee
Organization no longer represents a majority of the employees in an Appropriate Unit may be
filed with the Employee Relations Officer. :

B, A decertification petition may be filed by two or more employees or their representative,
or an Bmployee Organization, and shall contain the following declared to be true, correct and
complete by the duly authorized signatory under penalty of perjury under the laws of the State of
California: '

1. ‘The name, address and telephone number of the petitioner and not more than two
: designated representatives authorized to receive notices or requests for forther
information. -
: &
06830.6
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ATTACHMENT D

s Auburn

1225 Lincoln Way, Auburn, CA 95603 « (530)823-4211 » FAX (530)885-5508
www.auburn.ca.gov

October 5,2011 : B

Email and U.S. Mail - Certified, Return Receipt Requested

Chuck Thiel, Business Representative
Stationary Engineers, Local 39
International Union of Operating Engineers
3272 Fortune Court, Auburn, CA 95603

Jon May, Petitioner
Carie Huff, Petitioner
Lance Lowe, Petitioner
‘Russell Koch, Petitioner

RE: Exclusively Recognized Employee Organization for Office and Administrative Support Bargaining
Unit
Colleagues:

‘Enclosed is an appeal filed September 28, 2011 by the proponents of the recent petition to decertify
Local 39 as the exclusively recognized bargaining agent for the Office and Administrative Support
Bargaining Unit. | have set this appeal for hearing before the City Council at its regularly scheduled

meeting of Monday, October 10, 2011 at 6:00 p.m. in the City Council Chambers at City Hall, 1225
Lincoln Way, Auburn, CA. ’

If you wish to submit any written materials for the Council’s consideration, please send them to my

attention by 11:00 AM on Friday October 7, 2011 so the City Clerk’s office can circulate them to the City
Council and make them available to the public. You may also make your respective cases on this appeal

orally at the hearing, as well.

I will prepare a staff report and recommended action on this appeal for the Council’s consideration,

which will be available on the City’s website no later than Friday afternoon at www.auburn.ca.gov under
the Committee Agendas & Minutes link and the City Council sublink. The outcome, of course, will be for

the Council to determine after conducting the hearing.

“Endurance Capi’cal of ’che W’or]d"
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Chuck Thiel Business Representative, Local 39
Jon May, Carie Huff, Lance Lowe, Russell Koch, Petitioners

RE: Exclusively Recognized Employee Organization for Office and Administrative Support Bargaining Unit
October 5, 2011

Page 2 of 2

If 1 can provide further information to assist your partlupatlon in this appeal please contact me at
(530) 823-4211, extension 110.

Very truly yougps,

( 77

Andy Hedth
Administrative Services Director
Email: Aheath@Auburn.ca.gov

AH:mgc

cc: Bob Richardson, City Manager
Michael G. Colantuono, City Attorney
Patrick Clark, Labor Negotiator

Enclosure



October 4, 2011

[ ATTACHMENT E ’

RE: RESULTS OF DECERTIFICATION VOTE HELD SEPTEMBER 19, 2011

Dear City of Auburn Council Members:

We, the undersigned employees of the City of Auburn, representing a majority of the members
of the Office and Administrative Support Bargaining Unit, hereby certify that we voted “No
Representation” in the decertification election held on September 19, 2011.

‘Sigrvl'.ature: Q%‘{\/\j")/ :
\ O

<Yon MA\}I

>Sign.ature: Cw%%

Printed C(/\,V‘l e/ : W L “:

Printed
Name:

Name:

. v
y-y)

f Signature:é%m
7 A\l ~

Ilzrr;ﬁf:d ﬁo&ce/ [ Koch .

Si gnatum;Q d’@j

Prinbed

N% ¢ \ahdD

Cc: Employee Relations Officer
File

- |
Signatum% uzlélzo.)’\"

g

Signature: | i
- Printed e
Name:  LAML E. loce

Si:gnatuﬁ%@‘ /(:7[5%/
iﬁﬁgg\?&/\/ /47[0 L7
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Stationary Engineers, Local 39

INTERNATIONAL UNION OF OPERATING ENGINEERS AFL-CIO

ECEIUE
JERRY KALMAR

BUSINESS MANAGER-SECRETARY ’ O C T G 6 2 0 11

October 6, 2011 '
' l ATTACHMENT F ’

RE: RESPONSE TO APPEAL OF DECERTIFICATION ELECTION

Auburn City Council
1225 Lincoln Way
Auburn, CA 95603

Dear Members of the Auburn City Council

The appeal of the decertification election that has been submitted to you for determination, is
procedurally improper and without merit. First of all, the Employer-Employee Relations Policy
Article II, Section 10 is an unreasonable rule violating the Meyers-Milias Brown Act
Government Code Section 3507, in as much the that the City Council is allowed to make the
final determination on decertification elections. This rule is unreasonable because such

~ decertification determinations should be free from employer interference.

Furthermore, Government Code Section 3507 (9) b states:

Exclusive recognition of employee organizations formally recognized as majority
. representatives pursuant to a vote of the employees may be revoked by a majority vote of

the employees only after a period of not less than 12 months following the date of
recognition. '

The decertification election officiated by the State Mediation and Conciliation Service
determined that the moving party on the decertification petition failed to achieve a majority of

support for the decertification of Stationary Engineers, Local 39 as the Exclusive Recognized
Employee Organization. '

The appellants assert that the laid off employee did not have the right to vote in the election.
During the meeting, State Mediator Mr. Ken Glenn, from the State Mediation and Conciliation
Service, declared that there was one challenged ballot from a laid off employee. That challenge
of the ballot was raised by Mr. Glenn himself. During the discussion the City offered no
challenge to the ballot in question and after some discussion it was determined that the
Memorandum of Agreement for the Decertification Election, signed by both Administrative
Services Director, Andy Heath and myself representing Stationary Engineers, Local 39,
specifically allowed the inclusion of the challenged ballot in paragraph 3, which states:

ELIGIBLE VOTERS: All employees in the classification(s) within the Unit described
above who were employed during the payroll period ending July 31, 2011, who are

3272 FORTUNE COURT « AUBURN, CA 95603 « FAX (530) 823-9374 - (530) 823-7736




Response to Appeal of Decertification
October 6, 2011

Page 2

named on an Eligibility List agreed to by the parties, and still employed on the date they
cast their ballots in the election. Employees who are ill, on vacation, on leave of absence
or sabbatical, temporarily laid off, and employees who are in the military service of the
United States shall be eligible to vote. There may be no additions to or deletions from

this addendum without the signed authorization of each of the parties to this agreement
or their authorized representatives.

The laid off employee is currently on a re-employment list and is subject to recall. Until the re-
employment list has expired the employee in question is only “temporarily laid off” and
therefore her ballot was rightly included in the ballot count as agreed to in the Memorandum of
Understanding (MOU). The appellants claim that “Nothing in the attached documents references
allowing former employees, who do not meet the stated above requireménts, to vote”, is incorrect
because the MOU specifically states, in paragraph 3, that temporarily laid off employees are

specifically allowed to vote. The State Mediator agreed and ruled that the ballot was to be
included in the ballot count.

The appellant claims that they have in their possession signatures of all 7 employees who voted
for “No representation”. Such claims should be disregarded as this decertification election was
properly held by the State Mediation and Conciliation Service as a secret ballot election. To
consider any such list of signatures after the fact is a violation of Article I, Section 6.0 of the
Employer-Employee Relations Policy which requires a secret ballot election.

In closing, if the City Council grants the decertification based upon the appellants’ assertions, the
Council will be violating its own rules, and State law, leaving Local 39 no other option but to file
an Unfair Labor Practice charge with the State Public Employee Relations Board. Be further
informed that Local 39 will consider such conduct by the employer to be dominance and
interference prohibited by statute. It is our belief that the employer has already aided and abetted
the attempt to decertify Stationary Engineers, Local 39. This is partially evidenced by the City’s
action of offering to pay for the whole cost of the decertification election, a violation of the -
Employer-Employee Relations Policy Article II, Section 6. Stationary Engineers, Local 39
demands that the City cease and desist from any further actions contrary to the Employer-
- Employee Relatlons ordinance and State law, or all legal avenues of redress will be utilized.

Thank you for your careful consideration in this matter

[P0
Chuck Thiel

Business Representative
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